Leadership Council
4 of Aging Organizations
December 28, 2007

Sent By FAX: 410-966-2830
Commissoner Michad JAgtrue
Socid Security Adminigtration
PO Box 17703
Bdtimore, Maryland 21235-7703
Re:  Docket No SSA 2007-0044
Dear Commissioner Astrue:
On behdf of the Leadership Council of Aging Organizations (LCAO), we, the undersigned organizations
are writing to submit our comments to Docket No. SSA-2007-0044, which specificaly contemplates
proposed regulatory changesto ALJ, Appeds Council, and Decison Review Board appeals levelsof the
Socid Security Adminigration.
The LCAO applauds the Socid Security Administration’s (SSA) efforts to reduce processing times for
disability adjudications. We are concerned, however, that the application of a mgority of the proposed
regulaionswill havethe devadtating effect of denying benefitsto aclaimant becausethe clamant isunableto
overcomeaprocedura hurdle and not because of disability. Withtheforgoing inmind, the LCAO submits
the following comments for your review and consderation:
1) Submitting Evidencetothe ALJ
The LCAO disagrees with the proposed changes governing the submisson of evidence.

a Limiting the submisson of evidence to 5 busness days before the hearing

Under the terms of the proposed regulation, a disability clamant will be limited to submitting supporting
evidence up to and including the five days before the scheduled hearing date. On its face, thisredtriction
gppearsfarly innocuous and in accord with the Adminisiration’ sgod of dleviating the hearings backlog by
setting boundaries on the universe of evidence to be consdered. This proposa, however, ignores the
difficulties many disability clamants encounter when trying to secure rlevant medicd records from thelr
medica providers. Invariably, requests for medical records are met with resistance from doctors who
refuseto produce apatient’ srecordsif thereisan outstanding balance for servicesrendered to the clamant.
Often adoctor will produce aclaimant’ srecord only under the order of asubpoenathat hasbeen issued by
an ALJ after the hearing has occurred.



Without thisevidence, adecison onaclamant’ seligibility for benefitswould be rendered onthebasisof an
incomplete record, stripping the claimant of due process rights and leaving no other option other than to
forfeit the claim or to start the entire claims process over again. Considering that it currently takes overtwo
year s fromthetimeadamisfiled to thetimethat ahearing decisonisrendered, sarting the damsprocess
again from the beginning is not aviable, efficient or just option for most disability daimants.

b. Exceptions to the proposed 5-day rule are vague and will lead to inconsstent rulings

The proposed regulations provide for exceptions that permit the introduction of evidence that would
otherwise betime barred. Generdly, these exceptionswill only gpply if adisability clamant can establish
that the SSA mided the clamant, that the daimant hasaphysica, menta, educational or linguidic limitation
that prevented the submission of evidence earlier or that something “unusud” or “unexpected” happened
beyond the claimant’ scontrol that prevented earlier filing. A claimant must surpassahigher burden of proof
a each new judicid levd to have the new evidence admitted.

The exceptions concern the LCAO because the grounds upon which the exceptions are based are
ambiguous. For example, what condtitutesan “unusud” or “ unexpected” circumstance beyond aclamant’s
control? A doctor’ sresistanceto producing afile, for instance, is probably neither unusua nor unexpected
—but il outside of the claimants control. Without clarification, these exceptionswill assuredly begppliedin
an inconggent manner. With thisin mind, the LCAO asksthat you either provide sufficient clarification on
the exceptions provisons or (and preferably) that you refrain from implementing the proposed change and
ingdead uphold the current law, which gives a cdlamant the right to a hearing with a decision based on
“evidence adduced at the hearing.” 42 U.S.C. 8§ 405(b)(2).

2) Scope of Evidence in Remand Proceeding

Currently, when the Appedals Council or federa court reverses and vacates an ALJdecision on legd error
grounds, they are vacating the decison of the ALJ and thus no “fina decison of the Commissoner” isin
place. Without afina decisonin place, damantsare alowed to submit any new or previoudy unobtainable
evidencethat supplementstheir claim(s) and the record at the subsequent remand proceeding. Thispalicy is
sound because it acknowledges the redity that a disability clamant may suffer new impairments during the
time between the ALJ decison and the Review Board's decison.  This gpproach aso serves judicid

economy by dlowing the court to consider those changes during the proceeding on remand rather than
requiring a claimant to sart the clams process al over again. Further, this processis suited to the shared
god of appropriate digpostion of clamsin this non-adversaria process— afull record is best.

Under the proposed regulation, however, the scope of the proceeding on remand is limited to the materia
introduced and discussed up to the date of the origind ALJ decison. This proposad would force the
adjudicator to turn a blind eye to the clamant’s now-existing condition and would add to the dready



growing hearings backlog by leaving aclaimant with no other option other thanto sart thedamsprocessdl
over again to account for the change in his/her condition. This outcomeis neither desired nor efficient.

3) New and Material Evidence as Good Cause for Reopening

Under the current rules, good cause will be found to reopen a prior determination whenever “new and
materia evidence is furnished” within four years (two years for SSl) of the notice of initid determination.
This liberd reopening rule is an important safeguard for the many claimants who, because of a lack of

access to regular ongoing medical care, are unable to establish evidence as to the severity or duration of
their impairments by thetimethe prior clamisadjudicated. However, under the proposed rules* new and
materia evidence” would no longer be a ground for reopening a prior disability clam if the prior

determination was made by an adminidtrative law judge or the Review Board. Under the proposed rule,
even if the damant subsequently furnished dispogitive evidence of disability dating back to the time of the
prior claim, no benefits could be paid for the period covered by the earlier claim. For some, it would mean
no benefitswhatsoever if theindividua no longer meetsthe disability insured status requirement at thetime
of the second gpplication.

The combined impact of thelimitations on submisson of evidencereferred to above and the new redtrictive
reopening rulewill result in fewer benefits paid to some of those most in need and should be reconsidered.

The LCAO commendsyour effortsto improve upon asystem that provides much needed benefitsto people
with disabilities. We appreciate the time you and you staff have spent on this issue and we gpplaud your
attempt to craft a workable solution. Thank you for the opportunity to comment on the proposed
amendments.

Sincerdy,
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